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NEUTRALITY AND INTERNATIONAL LAW. 

AMOS S. HERSHEY. 

fT^HE gigantic attempt now being made by the Teutonic 
•*• Powers of Central Europe to secure more "elbow 
room" through the use of stupendous military force raises 
some important problems in international relations. 
Among these problems is that of determining, if possible, 
the degree of the flexibility or rigidity of international law 
under the circumstances of this war. Should neutral 
powers, in their interpretation of the law of nations, acqui- 
esce in German methods of warfare? What stand should 
neutral states take in the face of the efforts of the belliger- 
ent powers to override or change the existing rules of inter- 
national law? For example, should they admit the plea of 
military necessity entered by Germany in justification of 
her violation of Belgian neutrality? Should neutral states 
have protested against the military policy of "f rightfulness" 
practiced by German armies during the invasion of Belgium 
and France? Could the United States admit such claims 
as that of Great Britain to strain the existing law of con- 
traband and blockade or the German effort to ignore the 
old and well-established rights of visit and search at sea? 
Were we obliged, at the behest of the central powers, to 
yield the right, sanctioned by existing law and custom, of 
selling war munitions to the allies? 

In order to discuss these questions intelligibly, it seems 
necessary first to come to some decision as to the origin, 
nature, and purpose of the law of nations, as also to form 
some idea of the relation between international law and 
such kindred subjects as international ethics, international 
comity, and international policy or diplomacy. 

For the sake of clearness, let us attempt to define and 
explain these terms. 

International law is that body of principles, rules, and 
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customs which are binding upon the members of the inter- 
national community of states in their relations with one 
another. It is the common and conventional law of 
nations based partly on treaties or express agreements, 
but mainly on tacit consent and a more or less conscious 
imitation or following of precedents. The common or 
customary law of nations is no less binding than are the 
conventional sections of international law. It forms the 
older and intrinsically the more important part of the 
subject, and it is more deeply rooted in the habits, senti- 
ments, and interests of mankind. Much of customary 
international law may be said to have the double sanction 
of long-established usage and treaties. Such general 
treaties or world agreements as the Declaration of Paris 
of 1856 and the Hague Convention of 1899 and 1907 may 
even be said to constitute a species of international legis- 
lation. 

International morality deals with the principles which 
should govern international relations from the higher stand- 
point of conscience, justice, or humanity. Without cer- 
tain standards of international morality, international law 
could not exist, and many of its principles (as e.g., respect 
for treaties, which may be deemed at once a moral and legal 
obligation) are conditions essential to stable and friendly 
international intercourse. Although the law of nations is 
based largely upon a sense of justice and equity, inter- 
national morality is by no means identical with interna- 
tional law; for the law of nations fails to condemn certain 
practices and principles (as e.g., the right of conquest) 
which are clearly at variance with proper standards of 
justice and humanity, and it includes many rules (such 
as those governing neutral rights and duties) which origi- 
nated in interest or utility rather than in morality. 

International comity relates to those rules of courtesy, 
etiquette, or good- will which are or should be observed by 
governments in their dealings with one another on grounds 
of convenience, honor, or reciprocity. Such are, for 
example, the extradition of criminals in the absence of 
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extradition treaties; the observance of certain diplomatic 
forms and ceremonies; and the faith or credit given in one 
state to the public acts, records, and judicial proceedings 
of another state. 

International policy or diplomacy in the wider sense 
relates to objects of national or international policy and 
the conduct of foreign affairs or international relations. 
Diplomacy is usually based upon considerations of expedi- 
ency or national interest rather than upon those of moral- 
ity, humanity, or justice. Though its aims and methods 
are seldom confessedly illegal or immoral, it must be 
admitted that in times past its conduct has been frequently 
animated by the spirit of Machiavelli rather than by that 
of Grotius, i.e., it has been governed by ideals based upon 
interest rather than upon a sense of justice. It is not 
sufficiently realized that the law of nations occupies a 
relatively small section within the wide circle of interna- 
tional relations. It only occupies that portion which has 
been reduced to positive rules and regulations. Beyond 
the well-cultivated field of international law there still he 
vast and but partially explored regions where motives of 
interest and expediency prevail rather than ideals of law, 
justice or morality. In these regions of international 
policy or diplomacy, statesmen, acting in the supposed 
interest of the nation, exercise a wider discretion and feel 
themselves less bound by legal checks and moral standards 
than within the much narrower circle limited by definite 
rules or binding customs. The frequent abuse of this 
freedom is one of the causes of the war. 

Let us now examine a little more closely the nature, pur- 
pose, and fundamental basis of international law. 

We shall assume that the guiding motive or purpose of 
international law, as of international relations in general, 
is or should be the satisfaction of collective needs and 
interests. Social utility or adaptability to group interests 
and inter-groupal relations are or should be the final test 
of the rules governing international relations. 

Like the state itself, international law is ultimately based 
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upon the innate or inherited sociability of human nature 
directed by specific human needs and group interests. 
Man, though he be a fighting animal almost constantly 
engaged in a desperate struggle for existence with his 
environment and often at war with his fellows, is also a 
social and political being who has long since learned that 
mutual aid or co-operation and organization are at least as 
essential to human well-being as are struggle, rivalry, and 
competition. 

Ever since their first appearance upon this planet, men 
have apparently lived not in isolation, but in more or less 
hostile or friendly groups which have formed ever-widening 
circles (families, hordes, clans, village communities, cities, 
states, nations, confederacies, etc.) within which the prac- 
tice of mutual aid or co-operation has largely supplanted, 
or at least modified, the habit of struggle and rivalry. 
This habit or practice of co-operation within groups was 
gradually extended to inter-groupal relations, until it now 
includes all civilized states, races, and nations, and appears 
to be entering upon its final stage of world organization. 

In international relations this solidarity or interdepend- 
ence of interests, based on a human need for co-operation 
and organization, has stimulated the growth of customs 
based largely on precedent and has led to the formulation of 
rules and agreements which have as their purpose the 
maintenance of durable communal interests and peaceful 
intercourse even in time of war. It has given rise in 
modern times to the conception of a community, family, or 
society of states, the members of which, while retaining a 
certain degree of so-called sovereignty or independence, 
are legally and morally bound to observe certain rules, 
customs, and principles of international intercourse. 

True it is that the rules of international law are some- 
times vague, ambiguous, or doubtful; that they are vari- 
ously interpreted at different times and in divers places; and 
that their enforcement lacks a certain sanction which is 
present in the case of municipal or state law. It is also 
true, as already stated, that the law of nations only attempts 
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to regulate a relatively small section within the wide circle 
of international intercourse. It does not, for example, try 
to regulate international trade, and within the broad circle 
of international policy or diplomacy, there are untraversed 
regions, where statesmen are free to exercise a large dis- 
cretionary power. 

One such unexplored region is that surrounding the law 
of neutrality or the domain of neutral rights and obliga- 
tions. 

Neutrality has been defined as "the condition of those 
states which in time of war take no part in the contest, but 
continue pacific intercourse with the belligerents." It 
consists in certain fairly well-defined rights and obligations. 
These prescribe total abstention from certain acts (such as 
the sale of warships or the fitting and sending out of mili- 
tary expeditions); the observance of a formal impartiality 
in cases where indirect assistance is permissible (as in that 
of the sale of munitions and war supplies) ; and the tolera- 
tion by neutrals of the exercise of certain belligerent rights 
(such as the exercise of the rights of visit and search and 
of capture under certain circumstances). 

In the eyes of the international jurist, neutrality is a 
status or condition and consists in the observance of the 
law of neutrality. This law is composed of certain rules 
and regulations which are, historically speaking, largely 
the result of precedents and of a series of virtual compro- 
mises between the conflicting interests of neutrals and 
belligerents. From the standpoint of the jurist, the con- 
ception of "benevolent" neutrality is a manifest absurdity 
or contradiction in terms. 

From a common sense point of view, however, a neutral- 
ity which permits a country like the United States, while 
debarred from trade with Germany, to be made an impor- 
tant base of supplies to the allies during this war is either 
no neutrality at all or a neutrality which is highly benevo- 
lent to the allied cause at least in its effects, if not in 
intention. 

No government has perhaps ever made a more sincere 
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attempt to be "neutral" than has that of the United 
States during this war. The neutrality of Germany during 
the Russo-Japanese War was confessedly benevolent 
towards Russia. But the United States government has 
been perhaps excessively rigid in its observance of neutral 
obligations, though less stern in its insistence upon its 
rights. Why then this impression shared by many who 
are not pro-German in their sympathies that our con- 
duct has been unneutral? 

Is it not because the popular idea of neutrality is much 
broader and more comprehensive than the legal conception 
thereof? The popular idea seems to imply an attitude of 
indifference and isolation involving a total abstention from 
acts which might be of material assistance to either side; 
or else a non-committal attitude of impartiality which 
would make the impossible attempt to hold even the 
balance of indirect assistance between the opposing belliger- 
ents. 

In the first place it should be made clear that we are 
under no obligation to remain neutral in this or any other 
war. As an independent state, we have a right to declare 
our neutrality and to have our neutral and sovereign rights 
respected by the belligerents. They in turn may require 
from us the correct fulfillment of our neutral duties, as 
laid down in the law of neutrality. 

Whether we shall decide to act the part of neutral or 
belligerent is a matter of policy like any other question 
which should be decided primarily from the standpoint of 
what we deem to be our essential and permanent interests. 
These interests we believe to be coincident with those of 
humanity at large. 

If we decide to remain neutral, we still have the right to 
act in accordance with our conception of our own vital 
interests and from humanitarian or moral motives outside 
the immediate sphere of our legal obligations. So, for 
example, after an impartial investigation, we might well 
have protested against the atrocities in Belgium and France 
and we might well protest against the senseless Zeppelin 
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raids or war on non-combatants which Germany is waging 
in England. Were American citizens killed or seriously 
injured in these murderous nocturnal expeditions, we 
should probably feel obliged to do so. 

Our right to furnish munitions of war for delivery to any 
of the belligerents is too well established to deserve dis- 
cussion in these columns. It has the sanction of a Hague 
Convention as well as of long-continued and well-estab- 
lished custom, and the Austrian note of protest on this 
subject was nothing less than a piece of impudence which 
met the answer it deserved. Whether we should have the 
right to place an embargo on this trade during the present 
war, except as an act of reprisal, may be open to question, 
but the safer and wiser policy would seem to be to continue 
in the exercise of our undoubted rights. In addition to 
war loans, it is the most effective way in which we may 
assist the cause of liberty, justice, and humanity without 
violating the law of neutrality. 

The plea of military necessity entered by Germany in 
justification of the violation of Belgian neutrality is one 
that must be resisted at all hazards. Were it admitted, 
all neutral and treaty rights would be insecure, and the 
very foundations upon which rest stable and peaceful inter- 
national relations — the independence of states and respect 
for treaties — would be undermined. Yet, we were not 
legally bound to protest against this brutal action of Ger- 
many's at the outset of the war, though it is one of the 
things which should make us extremely cautious and wary 
in our dealings with her in the future. 

To what extent may international law be changed or 
modified by belligerents in the pursuit of victory? Or to 
what degree may the discovery or invention of new 
methods and implements of warfare necessitate a modifica- 
tion of existing usage or custom? 

Here it is perhaps well to distinguish between modifica- 
tions in the application of existing rules and changes in 
fundamental usages or principles. Additions to the list of 
contraband are within the formal rights of the belligerents, 
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provided neutral powers are duly notified. Modifications 
of conditions under which great ocean steamers may be 
visited and searched by taking them into port are a source 
of considerable delay, expense, and annoyance to neutrals, 
but they are not necessarily a violation of fundamental 
rights. 

Great Britain's straining of the law of contraband, 
blockade, and continuous voyage in some respects may be 
"illegal, indefensible, and ineffective," but such innova- 
tions are largely the logical and perhaps necessary develop- 
ment and extension of previously existing principles and 
practices. We do well to support our views by long and 
labored arguments and to protest against all practices 
which we regard as unfair or illegal. But as a possible 
future belligerent and certainly as a growing sea power with 
an ever-increasing navy and an extensive sea-coast which 
could hardly be effectively blockaded even by the methods 
employed by Great Britain, it might be wise for us to 
sanction at least some of these innovations. 

The above considerations do not apply to that portion 
of the British argument which seeks to justify such and 
similar practices on grounds of mere expediency or as 
reprisals. The expediency of one nation cannot be regarded 
as a guide for another, and reprisals which injuriously 
affect neutrals can never be regarded by them as justifiable. 

Quite otherwise stands the case against Germany. In 
the case of the Lusitania and the other merchantmen 
torpedoed without warning by German submarines, our 
rights are unquestionable and unimpeachable. American 
citizens and other non-combatants were massacred while 
on board common carriers engaged in lawful voyages on 
the high seas — the common highway of nations. The 
rights of these carriers were not, however, absolute. They 
were subject to the belligerent rights of visit, search, and 
capture; and, under the circumstances in which Germany 
finds herself — being unable to take her prizes to a safe 
port — they were even subject to destruction, provided the 
ship's passengers, crew, and papers were saved. 
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In submarining these vessels without warning and thus 
imperiling the lives of non-combatants, Germany com- 
mitted not only an unpardonable offense against the law of 
nations, but a hideous crime against humanity. In these 
cases she did not even attempt to exercise the duty of visit 
and search — one of the oldest and best established customs 
of the modern law of nations. She did not merely modify 
or extend the scope of existing rules and regulations, as has 
been done by Great Britain in her new applications of the 
law of contraband, blockade, and continuous voyage, but 
she wholly ignored a fundamental principle of international 
law. It is almost on a par with her violation of the neu- 
trality and independence of Belgium. Besides this, there 
are involved in these violations important questions of 
international ethics. 

In view of Germany's attitude toward considerations of 
law, justice, and humanity, it is a question of international 
ethics, whether the United States, as the leading neutral 
state, should not long since have declared Germany an 
international outlaw and refused further converse with her. 
But, having chosen to remain neutral, we have a right to 
consult our own interests which in this case are identical 
with those of humanity-at-large; and, while preserving a 
rigid attitude toward her of cold and formal neutrality, 
render to the allies all the assistance permissible outside 
the narrow limits of the law. 

Amos S. Hershey. 

University of Indiana. 



